Introduction
International law has played a central role in attempts to solve the Arab-Israel conflict. Both Arab and Jewish societies are based on strict written legal codes and in both Ⅲ upftw¤Q¤AQIPIB ttsfm 407 cultures great respect is given to legal matters. Both parties to the conflict tend to base their narratives, their information campaigns and negotiating positions on international law, on the premise that "legitimacy and lawful authority are key components of political power." 1 Israel is an open pluralistic society so there is no one monolithic Israeli view and all this paper can attempt to do is to present some of the major international law issues from the perspective of one individual Israeli jurist. The paper first deals with the fundamental issues of: the right of self determination and Arab and Jewish nationalism; sovereignty over Palestine and the proposed Jewish national home; the territory allocated for the Jewish national home; the end of the mandate and Israel's declaration of independence; the borders of Israel and the status of the West Bank. The paper then examines some of the following issues in international law: occupation; Israeli settlements in the West Bank; international law as an internal element of Israel law; Arab refugees and the claim to a right of return to Israel; refugee property; the law of the return; the Israeli security fence and Israeli measures against Hamas in the Gaza Strip. The final section presents a vision for peace.
The Right of Self-Determination and the Arabic and Jewish Nationalism
Among the major international law issues involved in the conflict is the question of the right of self-determination. The author would maintain that international law recognize the right of self-determination of both the Jews and Palestinians. 2 The constitutive elements of a 'people'have been defined as "a history of independence or self-rule in an identifiable territory, a distinct culture, and a will and capability to regain selfgovernance." 3 The Jews share a distinct identity which includes the Hebrew language, the Jewish religion, a complex legal code, national and religious holidays, common cultural icons, a body of literature, a shared historical narrative and a continuing sense of common destiny and people-hood. The Bible was written in Hebrew and is mostly set in the territory of modern day Israel. The Jews have a history of independence and self rule in the land of Israel going back thousands of years. During the long period of The right is recognized in both the 1966 International Covenant on Civil and Political Rights ( "ICCPR" ) and
International Covenant on Economic, Social and Cultural Rights ( "ICESCR" ).
time, the territory has been subjugated by various empires but no people, other than the Jewish people, has ever had an independent state in the area. Jewish independence continued till 135 A.D. when the Roman Empire suppressed the Jewish revolt, exiled most of the Jewish population and renamed the area Palestine. 4 Throughout the centuries that followed there always remained a Jewish population in Palestine and the majority of the population of Jerusalem has been Jewish for the last 200 years. 5 The latter part of the 19 th century and early part of the 20 th century saw the growth of both Arab and Jewish nationalism. 6 Arab nationalism was encouraged by the British Government as part of its campaign against Ottoman Turkey during the First World War. 7 After the war, the independent Arab states of Iraq, Lebanon, Syria, Saudi-Arabia and Transjordan (now Jordan) were created. Palestinian nationalism, as a distinct aspect of Arab nationalism developed later; at first the Palestinian Arabs regarded themselves as part of Southern Syria. 8 Although there were some manifestations of Palestinian nationalism at the beginning of the twentieth century, Palestinian nationalism fully formed after 1948 and further developed after 1967. The Palestinian Arabs are, however, nowadays universally accepted as a people entitled to the right of self-determination.
Zionism, that is, the Jewish national movement, sought to rebuild the Jewish national home within Palestine which at the time was a neglected corner of the Ottoman Empire. 9 Large scale Jewish immigration to Palestine began in the 1880' s. The Jews settled mostly on purchased wasteland, sand-dunes and malarial marshes. 10 Between 1919 and 1939, about 360,000 Jewish people immigrated. In addition, over 50,000 Arabs immigrated to Palestine from nearby Arab states, attracted by the improving agricultural conditions and growing job opportunities, mostly created by Jewish [Emphasis added] The mandate referred to the political rights of the Jewish people, but only to the civil and religious rights of the local Arab population. The background to this distinction was the idea that the Arabs would be exercising their political rights in the new Arab states bordering Palestine while Palestine was to be designated for a future Jewish national home. The mandate document stipulated that: "while ensuring that the rights and position of other sections of the population are not prejudiced, [The British Mandatory Authorities] shall facilitate Jewish immigration under suitable conditions." 18 Notwithstanding the instructions of the League of Nations, the British authorities, under Arab pressure, limited Jewish immigration to Palestine. The British restrictions on Jewish immigration continued even after 1938 while six million European Jews were being murdered in a systematic state-sponsored genocide by Nazi Germany. Ships carrying Jewish refugees were shuttled from port to port as no state was willing to grant them entry and many ships were forced to return to Europe. Notable exceptions were certain Asian states, including China which voluntarily gave asylum to many Jewish refugees. The Arabs by now had some twenty independent states. The realisation that no state was obliged by international law to grant asylum to Jewish refugees and that the Jews had no homeland of their own, other than Palestine, led to widespread international support for the creation of an independent Jewish state in Palestine.
B. The Territory Allocated for the Jewish National Home
While encouraging the reestablishment of the Jewish national home in Palestine, the League of Nations, taking into account the existing Arab population of Palestine, ordered that the Jewish national home be created only in Western Palestine. This excluded the whole of Palestine East of the River Jordan, comprising two thirds of the original mandated territory of Palestine, from being part of the Jewish national home. 19 This area, of Eastern Palestine, at the time called Transjordan, now comprises the independent Arab Hashemite Kingdom of Jordan, most of whose population are Palestinian.
In 1947, principally due to the ongoing tension between Jews and Arabs the British mandate authorities returned their mandate to the UN. Subsequently the UN General Assembly, by a two thirds majority, recommended the partition of Western Palestine into three entities, a Jewish state, an Arab state and a separate international entity of Jerusalem. Although this 1947 UN Partition Plan 20 further portioned Palestine and granted the proposed Jewish state only approximately 17% of the area of mandatory Palestine, 21 the leaders of the Jewish community in Palestine agreed to the partition plan. 22 The partition plan was, however, strenuously rejected both by the Arab community in Palestine and by the Arab states who opposed the very existence of a Jewish state. 23 Every Arab state which was a member of the UN voted against the Partition Resolution and the representatives of the Palestinians sent a formal note to the UN rejecting the plan.
C. The End of the Mandate and Israel' s Declaration of Independence
In 1948, on the termination of the British Mandate, the Jewish community in Palestine, basing itself on the principle of self-determination, declared independence as the State of Israel. 24 Almost immediately the armies of Iraq, Lebanon, Syria, Egypt and Tranjordan invaded, openly declaring that they were sending their armies into Palestine to prevent the creation of the proposed Jewish state. 25 The U.S. representative to the UN Security Council, commenting on the Jordanian Arab Region invasion of Palestine, stated "we have here the highest type of evidence of the international violation of the law." 26 The Russian representative to the Security Council, Gromyko, said "what is happening in Palestine can only be described as a military operation organised by a group of states against the Jewish state." 27 As a result of the subsequent war and the Arab invasion 6373 Israelis, nearly 1% of the Jewish 29 delimited Armistice Demarcation Lines, known as the 'Green Line.'The Arab states insisted that the Green Line was not given the status of a permanent border. The armistice agreements state that "[t]he Armistice Demarcation Line is not to be construed in any sense as a political or territorial boundary." 30 In 1979 Israel signed a peace treaty with Egypt which recognised the former Palestine Mandate boundary as the new boundary between Israel and Egypt. 31 In 1994 Israel signed a peace treaty with Jordan which also recognised the former Palestine Mandate boundary as the recognised boundary (without prejudice to the status of the West Bank and East Jerusalem). 32 Israel has not signed a peace treaty with Lebanon but an agreement was reached, under UN auspices, to demarcate the former Palestine Mandate boundary and that serves as the de facto boundary. 33 Israel has not yet entered into formal negotiations with Syria but it is clear that the former mandatory boundary will also play a part in such negotiations. 34 On the basis of these precedents it could be argued that Israel' s boundaries are those of Palestine as they existed during the British mandate. This, however, raises the question of the status of the 'West Bank.'
E. The Status of the West Bank
During the period of the British Mandate the whole of Palestine, west of the River Jordan (also referred to as Jordan River), was designated as the area in which a Jewish national home was to be established. However, in accordance with the UN 1947 After the 1967 War, the UN Security Council adopted Resolution 242. 37 The Resolution was non-binding, 38 but has subsequently been accepted by all the parties to the conflict, including the Palestinians. The operative provision of the Resolution calls for "the establishment of a just and lasting peace in the Middle East which should include the application of both the following principles: i) withdrawal of Israel armed forces from territories occupied in the recent conflict in 1967; (ii) termination of all claims or states of belligerency and respect for and acknowledgment of the sovereignty, territorial integrity and political independence of every state in the area and their right to live in peace within secure and recognized boundaries free from threats or acts of force."An earlier draft resolution which referred to withdrawal of Israeli forces from 'all territories'and from 'the territories'was not put to the vote 39 and the phrases 'the'and 'all'were omitted from the final text. 40 [Emphasis added] The Israeli interpretation of the Resolution is that the secure and recognised borders referred to in the resolution need to be negotiated in good faith between Israel and a future Palestinian state in the context of a peace settlement. 
F. Occupation
The West Bank has not been incorporated into Israel, and therefore those areas of the West Bank not part of the Palestinian Authority, are administered by Israel in accordance with the international rules on administering occupied territory. Though the term has negative connotations, occupation is legal in times of armed conflict. The Security Council in fact has never designated the Israeli occupation as illegal. 41 More noticeable is that the International Court of Justice ( "ICJ" ), in its advisory opinion on the 
Legal Questions Related to the Middle East Conflict

A. Israeli Settlements in the West Bank
The political wisdom of setting up Israeli settlements in the West Bank 44 is a controversial issue. It can well be argued, however, that the Palestinians should have been aware that it is impossible to freeze a situation for over forty years. By refusing to reach a peace agreement they have incurred the inevitable result that the demographics of the area have changed over the years by the natural phenomena of population movement and natural increase. The West Bank is likely to become the territory of a future Palestinian state. In this case there will be a border with Israel. Only when there is agreement on such a border, will it be apparent whether a settlement is on either the Israeli or the Palestinian side of the border. Settlements on the Palestinian side will be dismantled by Israel unless they have the permission of the Palestinian state to remain. In the past, Israel dismantled all its settlements in Sinai in the context of a peace agreement in which Sinai was restored to Egypt. In the Gaza strip, Israel unilaterally dismantled its settlements.
B. International Law as an Internal Element of Israel Law
Israel is a democratic state 48 and international customary law is automatically part of Israeli law. 49 Israel has a highly independent judiciary and its High Court has the authority to overrule any government ruling which it considers to be a violation of human rights. The High Court can even overrule parliamentary legislation which it considers to be in violation of the law on rights of the individual. Recourse to the High Court is open to the Arab population of the West Bank even though they are not Israeli citizens or residents. 50 The High Court has, in many cases, overruled military or security regulations holding them to be in violation of international law. In Public Committee Against Torture in Israel v. The State of Israel case, the Court, prohibiting the application of physical pressure during the interrogation of terrorist suspects, ruled that: The rules pertaining to investigations are important to a democratic state. They reflect its character. An illegal investigation harms the suspect' s human dignity. It equally harms society' s fabric. This conclusion is in accord with international treaties, to which Israel is a signatory, which prohibit the use of torture, "cruel, inhuman treatment"and 'degrading treatment.'These prohibitions are 'absolute.' 51 Some 80% of the population of Israel is Jewish, but Israeli society is multi racial and composed of different ethnic groups. The Arab minority has the problems traditionally associated with minorities. However, they enjoy the highest standard of living of any Arabs in the Middle East and actively participate in the Israeli political process. There are Arab Parliamentarians, Arab judges including on the Supreme Court, Arab cabinet ministers, Arab heads of hospital departments, Arab university professors, Arab diplomats in the Foreign Service and very senior Arab police and army officers. 52 The High Court of Justice frequently quotes international law precedents when enforcing anti-discrimination rules; racism and incitement to racism are criminal offences under Israel law. 53 A Palestinian "right of return"to Israel is based on a number of legal arguments. One argument is that, in accordance with international human rights instruments, a person has the right "to return to one' s country." 56 Another claim is based on the International Covenant on Civil and Political Rights ( "ICCPR" ) which states that: "[N]o one shall be arbitrarily deprived of the right to enter his own country." 57 An additional argument is based on the wording of UN General Assembly Resolution 194 which resolves that "refugees wishing to return to their homes and live at peace with their neighbours should be permitted to do so at the earliest practicable date." 58 A response to these arguments is that that the expressions 'one' s country' and 'his own country'are intended to apply to the nationals of a state. 59 Palestinian refugees are not and never were nationals of the State of Israel. It is important to note that a large part of the refugees moved from homes in what is present day Israel to other territory in historic Palestine and hence if Palestine was their country, they have remained "in their country."The human rights conventions were intended to apply "to individuals asserting an individual right. There was no intention here to address the claims of masses of people who have been displaced as a by-product of war or by political transfers of territory." 60 The General Assembly Resolution 194 is phrased as a recommendation only and the word 'right'does not appear in its wording. Decisions of the UN General Assembly are not binding; they neither constitute international law, nor become binding rules of international law by repetition. 61 Paradoxically, at the time, all the Arab states voted against the General Assembly Resolution 194 as they considered it might imply recognition of Israel' s right to exist.
C. Arab Refugees and the Claim to a Right of Return to Israel
There is a Palestinian demand that Israel open its gates not only to those who were displaced during the 1948 war but to their nearly five million descendants, ninety per cent of whom have never lived in the territory that is now Israel. International law does not recognize descendents of refugees as having refugee status and granting over four million Arab Palestinians entry to Israel would lead to Israel' s becoming an additional Arab state.
In accordance with State practice as well as commonsense, the nationals of each subdivided state do not have a right to the other state when territory formerly under imperial sovereignty is divided into two states on an ethnic or religious basis. A noticeable example is the division of the Indian subcontinent into India and Pakistan. Palestinian calls for a right of return to Israel are inherently incompatible with those of a two-state solution. The practical outcome of implementation would be two Arab states -one composed of the West Bank and Gaza, the other in place of Israel.
The Security Council Resolution 242, accepted by both parties to the dispute, does not refer to a "right of return,"but rather refers to "a just solution to the refugee problem."There is no mention of a "right of return"in the 1978 Camp David Agreement, the Peace agreements with Egypt and Jordan or the 1993 Oslo Accords with the Palestinian Liberation Organisation. 62 If a Palestinian state is created on the West Bank, that state would have the sole discretion whether to allow free entry to all persons of Palestinian origin.
D. Refugee Property
Under international law, Palestinians refugees who left property behind in what is now Israel are entitled to compensation for that property and the issue needs to be addressed in the framework of any peace agreement between the sides. The same will be true for any Jewish property in the West Bank which will need to be abandoned when there is a Palestinian state.
As background to the issue of compensation for the property of the Arab refugees, it must be borne in mind that from 1948 to 1949 some 580,000 Jews fled to Israel from Arab countries. 63 They were forced to leave their property behind, and in some cases, such as in Iraq, special laws were passed depriving them of all rights to their property. Once absorbed into Israel they no longer regarded themselves as refugees nor are they regarded as such by Israel. These former Jewish refugees, however, are also entitled to the compensation for their property. "is likely to endanger public health or the security of the State," 65 hence it is a right even if the person is incapacitated and will clearly be a financial burden on the State. The rationale for this law is inherited from the bitter history of the Jewish people. A vital credo is that Jews have a State that will always be obliged to provide them with a haven. 66 Israel is sometimes criticized for the Law which is characterized as discriminatory since non-Jews wishing to immigrate must go through a regular process of naturalisation. There is, however nothing exceptional about Israel' s provision of priority citizenship based on descent or associations. For example, Irish nationality law provides discretion for waiver of the conditions for naturalisation for an applicant of Irish descent or Irish associations. 67 Likewise Italian citizenship law grants citizenship to foreign nationals on the basis of descent from an Italian great-grandparent. 68 German citizenship laws have similar provisions.
E. The Law of Return
F. Israeli Security Fence
Since the 1920s, some Palestinian groups have sustained a policy of violent attacks specifically targeting civilians. Amnesty International has reported that: "[A]ttacks against civilians by Palestinian armed groups are widespread, systematic and in pursuit of an explicit policy to attack civilians. Therefore, they commit "crimes against humanity under international law." 69 Israel has set up security fences along its borders, including around the Gaza Strip. These fences have proved effective in preventing terrorist bombers from entering Israel. A similar security fence is now under construction along the border between Israel and the West Bank. Although most of the fence runs roughly along the Green Line, some of the route is east of the Line. Israel' s position is that the fence is a passive, non lethal and legitimate measure taken in self-defence and the harm caused to the population is proportionate to the prevention of terrorist infiltration into Israel. 70 When the Israel High Court found the harm caused by the fence to be disproportionate, it ordered the relocation. 71 Furthermore, Israel has officially informed ICJ that, after an agreement will be reached with the Palestinians on an agreed border, Israel will remove the part of the fence that will be on the Palestinian side of the border. 72 
G. Israeli Measures against Hamas in the Gaza Strip
Hamas, which controls the Gaza Strip, is regarded, by the European Union and other states as a terrorist organisation. 73 The official Charter of Hamas calls for the obliteration of Israel. 74 The Hamas have conducted a campaign of firing over eight thousand rockets at Israeli civilian towns and villages, most of the rockets being supplied by Iran. Human Rights Watch reported that: "Palestinian armed groups routinely violate international humanitarian law when using Qassam-type rockets to attack Israel. They are unlawfully launching strikes that either are directed against civilians or are indiscriminate because they are not directed at a specific military objective." 75 In order to protect its towns Israel was obliged to take military action against Hamas terrorists in the Gaza Strip. In addition it has imposed a naval blockade to prevent further shipment of arms and military equipment to Gaza. Such a blockade is permissible under international law. 76 There is no limitation on the import of purely civilian goods and Israel has no control whatsoever over the border between Egypt and the Gaza Strip, a border completely under the control of the Egyptian authorities. There are difficult issues that need negotiations such as they include borders, settlements, the status of Jerusalem, and security arrangements. Israel, Jordan and a future Palestinian State share water resources and suffer from a water shortage and will need to negotiate this issue. Former Prime Minister Olmert declared that: "I believe that, in the course of negotiations between us, we will find the right way ... two states for two peoples, a peace-seeking Palestinian state, a viable, strong, democratic and terror-free state for the Palestinian people; and the state of Israel, Jewish and democratic, living in security and free from the threat of terrorism, the national home of the Jewish people." 77 Prime Minister Netanyahu also gave his vision of "two free peoples living side by side in this small land, with good neighbourly relations and mutual respect, each with its flag, anthem and government, with neither one threatening its neighbour's security and existence." 78 If the West Bank is to constitute an independent Arab state then, in the original area of Palestine, there will be two Arab states, Jordan and Palestine, constituting some eighty percent of the original territory. They may well decide to reach a federal agreement between them. However, that will be a sovereign decision of the two Arab states.
